
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



604 HAET V. WESTERN UNION TELEGRAPH CO. 

nature manifested by the father in this case are not usual with 
parents, still they are commendable. One would naturally suppose 
if "the element of mildness and sweet reasonableness" had been 
very strongly at work in the spirit of Mr. Bond, he would have 
yielded to the request of the father, thus three times made. But 
obedience must be rendered to the rule ruat caelum. 

This is not a case of a conflict between the authority of the parent 
and the board or teacher in a matter where such board or teacher 
has a right to prescribe a rule for the obedience of a pupil. If the 
case involved that question it would be different. The relator made 
some efforts to get his son reinstated in school under Rule 29. We 
shall not notice the steps taken by him for the purpose, holding as 
we do that the boy was wrongfully suspended in the first instance. 
A question was made as to whether the relator should not have pro- 
ceeded against the city superintendent, and not against the board 
of education. The superintendent is elected by the board, and is 
under its control : Subchapter 3, § 2, Charter. The board makes 
the rules for the government of the schools : Subchapter 15, Char- 
ter. The board certainly had power to reinstate the relator's son, 
and it was its duty to do so under the circumstances. 

The return is defective in law for the reasons given, and the de- 
murrer to it should have been sustained. The order of the circuit 
court is therefore reversed, and the cause remanded for further pro- 
ceedings according to law. 

The principal case is certainly one of we took occasion to make an exhaustive 

the most remarkable, if not the most so, collection of the reported cases upon the 

of all the cases upon the subject of the powers and duties of school teachers and 

relation of teaclier and pupil, to be found school boards, as respects the regulation, 

in the books, and is a remarkable illus- correction and restraint of the pupils 

tration of the stupidity and obstinacy too under their cliarge. If any authority is 

often found in inferior municipalities, necessary beyond the reasoning of the 

As to the correctness of the decision of court in the principal case, it may be 

the court in this case there is absolutely found there. 

no doubt whatever. In the case of the MaEshall D. Swell. 

StateT. Burton, 18 Am. L. Beg. (N. S.) Chicago. 

233, decided by the same learned court, 



Supreme Court of California. In Banc. 
HART p. WESTERN UNION TELEGRAPH COMPANY. 
A regulation by a telegraph company that its liability for errors in, or failure to 
deliver, a message shall not extend beyond the sum received for sending it, unless 
the message is repeated, for which service an additional price is charged, is reason- 
able and binding on the sender. 
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Under the California Code telegraph companies are not common carriers, and in 
an action against them for the erroneous transmission of a message the burden is on 
the plaintiff to show that the loss was occasioned by wilful misconduct or gross neg- 
ligence on the part of the company. 

The judgment of the court in department, reported ante, page 320, reversed. 

Thornton and McKee, JJ., dissent. 

The facts of this case when before three of the judges in depart- 
ment are reported, ante, page 320, where the opinion there deli- 
vered is printed in full. Upon consideration by the court in banc 
the judgment delivered in department was revereed, the following 
opinions being delivered. 

Ross, J. — Further consideration has convinced us that some 
of the views should be modified, and the rulings in some respects 
changed. The case as expressed when this case was considered in 
department should be this : 

On the 15th day of December 1882, the plaintiff delivered to 
the defendant, at its Stockton office, this message : 

" George W. McNear, San Francisco : Buy bail barley falun ; 
report by mail. Geokge Hart." 

The message was promptly transmitted and delivered as written, 
except that the word " bail" was changed to the word "bain." By 
the private cipher code of McNear, used by the plaintiff in the 
message, the word "bail" means " 100 tons," and the word " bain" 
means " 225 tons." As the message was delivered it directed Mc- 
Near to buy for the account of the plaintiff 226 tons of barley, 
whereas as it was written by the plaintiff, McNear was directed to 
buy on plaintiff's account 100 tons only. Acting on the message 
received, McNear bought for plaintiff 200 tons of barley. When 
the plaintiff discovered that fact he notified the defendant that 100 
tons had been bought in excess of that directed to be bought by the 
original message, and asked the defendant what he should do with 
the surplus so purchased ? Defendant refused to give any instruc- 
tion in regard to it. Plaintiff thereupon sold the barley at the 
highest market rate, his loss on the extra 100 tons being $429.82. 
It is for the loSs thus sustained by him that the action is brought. 

At the trial the only proof given by the plaintiff to show negli- 
gence on the part of the defendant was the admitted fact that the 
message was delivered in its altered form. It was also admitted 
that the message was written by the plaintiff, upon a printed form 
prepared by the defendant, underneath the words, " Send the fol- 



606 HART V. WESTERN UNION TELEGRAPH CO. 

lowing message, subject to the above terms, which are hereby agreed 
to," and that among the " above terms" referred to are the following : 
" To guard against mistakes or delays, the sender of a message 
should order it repeated ; that is, telegraphed back to the originat- 
ing office for comparison. For this, one-half the regular rate is 
charged in addition. It is agreed between the sender of the fol- 
lowing message and this company, that said company shall not be 
liable for mistakes or delays in the transmission or delivery or for 
non-delivery of any unrepealed message, whether happening by 
negligence of its servants or otherwise, beyond the amount received 
for sending the same ; nor for mistakes or delays in the transmis- 
sion or delivery, or for non-delivery of any repeated message be- 
yond fifty times the sum received for sending the same, unless spe- 
cially insured ; nor in any case for delays arising from unavoidable 
interruptions in the working of its lines, or for errors in cipher or 
obscure messages." 

That the message in question was not directed to be "repeated" 
is conceded by the plaintitF, and on the part of the appellant, it is 
contended that as the message was not repeated, appellant is not 
responsible in damages beyond the amount received for its trans- 
mission, and this because it so declared in the conditions printed at 
the head of the form upon which the dispatch was written, and to 
which, as is claimed, the plaintiff assented. In department we held 
that telegraph companies are exempt only for errors arising from 
causes beyond their own control. In the first place, this rule would 
extend the liability of such companies beyond that declared by 
statute in this state. Originally, sect. 2162 of the Civil Code read, 
" A carrier of messages for reward must use great care and dili- 
gence in the transmission and delivery of messages. A carrier by 
telegraph must use the utmost diligence therein ;" and section 
2168 of the same code originally read : " Every one who offers to 
the public to carry persons, property or messages, is a common 
carrier of whatever he thus offers to carry." But in 1874 these 
sections were amended and made to read as follows : 

" Section 2162. A can-ier of messages for reward must use 
great care and diligence in the transmission and delivery of pas- 
sengers. 

" Section 2168. Every one who offers to the public to carry 
persons, property or messages, excepting only telegraphic mes- 
sages, is a common carrier of whatever he thus offers to carry." 
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By statute, therefore, a telegraph company in this state is not a 
common carrier, and the degree of care and diligence exacted of 
such companies in the transmission and delivery of messages is 
" great care and diligence." If great care and diligence — which 
terms of course include the employment of proper instruments and 
competent operators — be exercised by the company in the trans- 
mission and delivery of a message, the degree of care prescribed 
by the statute is complied with. In the next place, the effect of 
holding that telegraph companies are exempt only for errors 
arising from causes beyond their control, would be to hold that 
such companies cannot, by stipulation, limit their liability to any 
extent ; for since they are not common carriers or insurers, in no 
event would they be liable for errors arising from causes beyond 
their own control. With respect to such stipulations the decisions 
of the courts are very conflicting. 

In Illinois, Maine and Wisconsin, it is held that there can be no 
consideration for such a stipulation on the part of the sender of the 
message, and, that so far as he is concerned, it is void for that 
reason, although fully assented to by him : Tyler v. W. U. Tel, 
Co., 60 III. 421 : s. c. 74 Id. 168 ; Oandee v. W. U. Tel. Co., 34 
Wis. 477 ; Bartlett v. W. U. Tel. Co., 62 Me. 218. It is fur- 
ther held in these cases that such a stipulation is contrary to public 
policy, and for that reason, also, is void. On the contrary, the 
cases are very numerous that hold that a stipulation providing that 
the liability of the company for any mistake or delay in the trans- 
mission or delivery of a message, or for not delivering the same, 
shall not extend beyond the sum received for sending it, unless the 
sender orders the message to be repeated by sending it back to the 
office which first received it, and pays half of the regular rate 
additional, is a reasonable precaution to be taken by the company, 
and binding upon all who assent to it, so as to exempt the com- 
pany from liability beyond the amount stipulated, for any cause 
except wilful misconduct or gross negligence on the part of the 
company : Grinnell v. W. U. Tel. Co., 113 Mass. 299 ; W. U. 
Tel. Co. V. Carew, 15 Mich. 525 ; Camp v. W. U. Tel. Co., 1 
Met. (Ky.) 164; Breese v. U. S. Tel. Co., 48 N. Y. 132; Pass- 
more V. W. U. Tel. Co., 78 Penn. St. 138 ; Lassiter v. W. U- 
Tel. Co., 89 N. C. 334, and numerous cases collected in the note 
to the case of The W. U. Tel. Co. v. Blanchard, reported in 45 
Amer. Rep. p. 486. 



608 HART V. WESTERN UNION TELEGRAPH CO. 

There is still another class of cases, of which Sweatland v. 111. 
^ Miss. Tel. Co., 27 Iowa 433, is one, which maintain that such 
a stipulation should not be held to exonerate or release the com- 
pany from damages caused by defective instruments, or a want 
of skill or ordinary care on the part of its operators. But as this 
latter class of cases concede that telegraph companies are not 
common carriers, their liability must rest on the ground of negli- 
gence or wilful misconduct, which is fraud. Fraudulent conduct 
on the part of the company would, of course, vitiate such a stipula- 
tion, but to say that no stipulation can be made limiting their 
liability for negligence, is, to say in effect, that no stipulation can 
be made limiting their liability at all. It seems to us, therefore, 
that we must either hold, as did the courts in Illinois, Maine and 
Wisconsin, that such stipulations are invalid, because unsupported 
by a consideration and contrary to public policy, or that it is com- 
petent for telegraph companies to stipulate for the limitation of 
their liability for errors arising from any cause except wilful mis- 
conduct or gross negligence. As respects the question of con- 
sideration, it is enough to say that if the stipulation is one that 
can be made, it is a part of the contract, and is supported by the 
same consideration that supports the contract for the transmission 
and delivery of the message. With respect to the reasonableness 
of stipulations of the character of that under consideration, we 
find, upon careful examination, that according to the weight of 
authority, a regulation that the liability of the company for any 
mistake or delay in the transmission or delivery of a message, or 
for not delivering the same, shall not extend beyond the sum 
received for sending it, unless the sender orders the message to be 
repeated by sending it back to the office which first received it, and 
pays half the regular rate additional, is a reasonable precaution to 
be taken by the company, and binding upon all who assent to it, 
so as to exempt the company from liability beyond the amount 
stipulated for, for any cause except wilful misconduct or gross neg- 
ligence on the part of the company ; and we so hold. It would 
serve no useful purpose to state at length the reasons given by the 
various courts in support of this conclusion. It is sufficient to say, 
generally, that they are founded in the peculiar nature of the 
employment ; the extraordinary risks attending it, against many 
of which human foresight cannot provide ; in the fact that the 
thing — the message — with which the company is intrusted is of no 
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intrinsic value : that the importance of it cannot be estimated 
except by the sender ; for the transmission of which there must be 
a simple rate of compensation, and the measure of damages for a 
failure to transmit or deliver which, has no relation to any value 
which can be put on the message itself. 

The action of the court below, with respect to the instructions, 
was not in accord with these views. As the case must therefore 
be sent back for a new trial, it is proper that we should determine 
upon which party rests the burden of proof. But for the stipula- 
tion, the plaintiff having proved the mistake in the message as 
believed, the onus would undoubtedly be upon the defendant to 
excuse its breach of the contract to transmit and deliver the mes- 
sage. But the contract having included a stipulation to the effect 
that unless repeated, the defendant should not be held liable for 
any mistake or delay in the transmission or delivery of the mes- 
sage, or for not delivering the same, beyond the sum received for 
sending it, unless the mistake, delay or failure arose from the wil- 
ful misconduct or gross neglect of the defendant, the plaintiff's 
right to recover more than the amount paid for sending the mes- 
sage (for which defendant in the present case by its answer offered 
to allow judgment) could not be established, except by proving 
wilful misconduct or gross negligence on the part of the defendant. 

Judgment and order reversed, and cause remanded for a new 
trial. 

We concur: Mtrick, J., Shabpstein, J., Morrison, C. J., 

MoKlNSTRY, J. 

McKee, J. — I dissent. This was an action to recover damages 
for failure to transmit and deliver a cipher message to the person 
to whom it was addressed. On the 15th of December 1882, plain- 
tiff delivered to the manager of the defendant, at its office in 
Stockton, for transmission to San Francisco, the following cipher 



"December 15, 1882. 
To Geo. W. McNear, San Francisco : Buy bail barley. Falun 

report by mail. Geo. Hart." 

8 collect. 

Upon the receipt of the message at the Stockton office, the 
operator of the defendant promptly attempted to send it to San 
Vol. XXXIII.— 77 



610 HAKT V. WESTERN UNION TELEGRAPH CO. 

Francisco ; but it was received in the San Francisco office in the 
following form : 

" Stockton, Cal., Dec. 15. 

San Francisco, December 15. 
Geo. W. McNbar : Buy bain barley falun. Report by mail. 
R. George Haet." 

and in that form it was delivered to the person to whom it was 
addressed. 

It will be observed that the substantial difference between the 
two messages is, that the word "bail," in the message delivered 
for transmission, is changed to the word "bain," in the message as 
received and delivered. Now, both words formed part of the 
secret cipher code of the sender and receiver of the message ; and, 
according to that code, the word "bail " meant 100 tons, and the 
word "bain" meant 225 tons. So that upon receipt of the mes- 
sage, as delivered to him, the plaintiff's agent immediately pur- 
chased for the plaintiff 225 tons, instead of 100 tons of barley ; 
and this resulted in a loss to the plaintiff of $430, for which he 
seeks to make the defendant liable. 

In the case there is no conflict of evidence. It is admitted that 
the word " bail " was plainly written in the message which the 
plaintiff delivered to the manager of the defendant's office at 
Stockton. It was also proved, by evidence in which there is no 
conflict, that the message, as delivered, was carefully read by the 
manager, and by him handed to the operator for transmission ; 
that it was promptly transmitted over the wires to San Francisco ; 
that the operator at the San Francisco office and at the Stockton 
office, were both competent and experienced telegraph operators, 
and that the message was delivered in its altered form — the mis- 
take consisting in the spelling of the word "bail." In telegraphic 
orthography the word "bail," is spelled thus : "B " is a dash and 
three dots ; " a " is a dot and a dash ; " i " is two dots, and " 1 " is 
a dash. " Bain " is spelled by the same lines and dots, except 
that the letter "n" is a dash and a dot. The actual mistake in 
the message was, therefore, the addition of a dot to the line in the 
last letter of the word ; and the question is, whether that mistake 
was the result of negligence on the part of the officers or agents of 
the defendant in the transmission of the message. 

Under the code a telegraph company is not a common carrier 
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(sect. 2168, C. C); it is, however, a carrier of messages for 
reward (sect. 2161, Id.), and, as such, it works under a law which 
binds it to the exercise of great care and diligence in the trans- 
mission and delivery of messages (sect. 2162, Id.). Like any 
other corporation or person it is therefore bound, in the exercise 
of its legal rights, to perform its duty without causing injury or 
loss to any one ; and if it omits to perform in good faith any obli- 
gation imposed on it by law, it is liable for the consequences. No 
contract which it may make by its rules or regulations is allowed 
to exempt it from liability for misfeasance or nonfeasance in the 
performance of its duties. Such regulations for exemptions or 
immunity from liability for error or mistake, which results in loss 
to another, from the fraud or neglect of itself or its subordinate 
officers or agents, are considered in law as unreasonable, and being 
against public policy are void: Sweatland v. III. Tel. Co., 27 
Iowa 448 ; W. U. Tel. Co. v. Buchanan, 35 Ind. 429 ; U. S. 
Tel. Co. V. Gildersleve, 29 Md. 233 ; 33 Id. 248 ; Tel. Co. v. 
Fontaine, 58 Ga. 483 ; mis v. Am. Tel. Co., 13 Allen 226. If, 
therefore, a mistake occurs in the transmission of a message, from 
the fraud or neglect of the company, or any of its officers or agents, 
which results in loss to the sender or receiver of the message, the 
company is liable for the loss : sect. 1714, C. C. 

In the case in hand plaintiff proved the mistake ; in fact, it was 
admitted, and the loss which it occasioned him. That proof con- 
stituted a prima facie case upon which he was entitled to recover 
in the action. It was not necessary for him to show affirmatively 
how the mistake occurred, or whether it happened from some 
defect in the instrument which the company used, or the incom- 
petency or inexperience of the company's operators, or of any omis- 
sion of duty by the company or its officers. The mistake being 
admitted, the legal presumption was that it was caused by one or 
other of those causes, or all of them combined ; and it was incum- 
bent on the defendant to overcome that presumption, by showing 
tliat, in the transmission and delivery of the message, it exercised 
proper care and diligence, and that the mistake was not attributable 
to its fault or negligence, or the fault or negligence of any of its 
employees : Bartlett v. W. U. Tel. Co., 62 Me. 209 ; Bittenhouse 
V. Ind. Line, 44 N. Y. 263 ; Baldwin v. U. S. Tel Co., 45 Id. 
744 ; Belle v. W. U. Tel. Co., 55 Texas 308. 

The defendant, however, did give evidence which tended to 
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prove that, during the transmission of the message, " fog and 
wind and a heavy storm prevailed," that owing to that state of the 
weather, the word " bail," in the message, was changed to the word 
" bain," and that the change was caused by what is known among 
telegraph operators as a " false signal, caused by the breaking of 
the current." Upon that question the superintendent of the com- 
pany gave the following testimony : 

" A. There are various causes that make the working of a tele- 
graph wire uncertain even in good weather ; faults in the instru- 
ments — unavoidable ones — may cause errors in the transmission of 
words or letters. Generally errors of this kind are caused by high 
winds, which bring two wires together or switch the limb of a tree 
against the wire, causing a momentary variation of the strength of 
the current. Dense fogs will also have the same effect. 

" Q. Take the word 'bail,' written with a dash and three dots, 
a dot and a dash, two dots and a dash, assuming that word to have 
been correctly sent from the Stockton office to San Francisco, could 
the final '1' be changed to 'n,' so as to reach San Francisco as 
' bain,' not ' bail ?' 

" A. A great many atmospheric influences could cause an error 
of that kind. It is called a false signal, caused by the breaking of 
the current. In this case there was a momentary break in the 
current, and that break might have made three dots ; in this case 
it made only one additional dot at the end. If it broke in the 
middle it would make the letter ' M.' " 

Still, however that may be, the mistake, whether it resulted 
from the negligence of the company or from natural causes beyond 
its control, could have been discovered and corrected if the mes- 
sage had been repeated ; that is, sent back to the Stockton office 
for comparison with the original message. The company could 
have tested its accuracy in that way before delivery, if it was pro- 
perly equipped for the performance of its functions. That it was 
so equipped, is evident from the admitted fact that the operator at 
San Francisco repeated the message for the purpose of discovering 
whether the word " falun," in the message, had been correctly 
transmitted. 

But the contention is, that the plaintiff should have ordered the 
message repeated in order to secure its accuracy, because he had it 
transmitted under an agreement between him and the company, 
which reads as follows : 



HART V. WESTERN UNION TELEGRAPH CO. 613 

" All messages taken by this company are subject to the fol- 
lowing terms : To guard against mistakes or delays, the sender of 
a message should order it repeated; that is, telegraphed back to 
the originating ofiBce for comparison. For this, one-half the regu- 
lar rate is charged in addition. It is agreed between the sender 
of the following message and this company, that said company 
shall not be liable for mistakes or delays in the transmission or 
delivery, or for non-delivery, of any unrepeated message, whether 
happening by negligence of its servants or otherwise, beyond the 
amount received for sending the same ; nor for mistakes or delays 
in the transmission or delivery, or for non-delivery, of any repeated 
message, beyond fifty times the sum received for sending the same, 
unless specially insured, nor in any case for delays arising from 
unavoidable interruption in the working of its lines, or for errors 
in cipher or obscure messages." 

The message sent was in cipher, the sender did not explain its 
meaning nor order it to be repeated. Two questions, therefore, 
arose out of the case as it was submitted to the jury, namely : 1. 
Was the mistake the result of the negligence of the defendant or 
its officers, or of natural causes beyond their control ? 2. Was the 
agreement, under which the message was transmitted and delivered, 
a defence to the action, or a restriction upon the liability of the 
defendant? 

Upon the first of these questions the court instructed the jury as 
follows : 

" The question for you to determine is one of fact. Whether or 
not plaintiif's loss was caused by the gross negligence of the de- 
fendant or its agents. 

" If the jury believe from the evidence that a mistake was made 
in transmitting the message through the gross negligence of the 
defendant or of its servants, the verdict must be for the plaintiff. 

" The defendant, however, as a defence to the action, insists that 
the message in question was what is known as an unrepeated mes- 
sage, and it contends, that in the case of such messages, it is only 
liable for the amount received by it for sending the message. 

" If the jury believe that a mistake was made by the defendant, 
or its agents, in transmitting the message, through the gross negli- 
gence of the defendant, then defendant is responsible for the dam- 
age plaintiff suffered by reason of such mistake in transmitting said 
message, although the jury believe that plaintiff used one of the 
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forms of defendant having the terms printed at the top, as set out 
in defendant's answer, and that plaintiff assented and agreed to 
such terms, and did not require said message to be repeated or its 
correct transmission insured." 

And upon the second question it refused to give the following 
instructions, which the defendant requested : 

" If the jury believe from the evidence that plaintiff's original 
message was written upon one of the blanks of the defendant, and 
was an unrepeated message, the defendant is only liable to the 
plaintiff in this action for the amount received .by it for trans- 
mitting the same, to wit, the sum of thirty cents (30c.). 

" The defendant also alleges, as a defence, that the plaintiff's 
message was what is known as a cipher message; that is to say, 
that the true contents and meaning of the plaintiff's telegram 
were by him intentionally concealed from the defendant by the use 
of words arbitrarily selected, and having a different meaning from 
that ordinarily attached to them. If the jury believe, from the 
evidence, that the said message was, in fact, a cipher dispatch, and 
that no explanation was made to the defendant by the sender of 
said message, of the meaning, object or purpose of said message, 
then whatever damage the plaintiff may have sustained by reason 
of any mistake in said message must be borne by himself, and the 
defendant is only liable to the plaintiff for the amount received by 
it for transmitting the same, to wit, the sum of thirty cents (30c.), 
and no more." 

It is objected that the instructions which the court gave to the 
jury were erroneous, because they were grounded upon the assump- 
tion of a fact, viz., gross negligence, of which there was no proof 
and no evidence from which it could be inferred : and because they 
ignored altogether a fact of which there wa» evidence, viz. : that 
the mistake was caused by circumstances which were beyond the 
control of the company. 

But, as has been already shown, the company was bound by law 
to the exercise of great "care and diligence;" and if it failed to 
perform for the plaintiff the duty which it undertook, the plaintiff, 
upon proof of the failure and of the loss caused thereby, made out 
a 'prima facie case which entitled him to recover. That being so, 
it was in no way prejudicial to the defendant to characterize the 
want of great care and diligence, which occasioned the loss, as 
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gross negligence. Indeed, the phrase was more favorable to the 
defendant than if the court had merely used the term negligence. 

There bus been no legislative attempt to establish degrees in 
negligence since the repeal of sect. 17, C. C. Construed as an 
ordinary phrase, the term " gross negligence," as used by the court 
in its instructions to the jury, may, therefore, be considered as 
the equivalent of that want of great care and diligence exacted by 
the code of the company in the performance of its duties. The 
absence of such care and diligence as the circumstances demanded, 
would be therefore gross negligence. " Gross negligence," says 
RoLFE, Baron, in TVilson v. Brett, 11 M. & W. 113, "is the same 
thing as negligence, with the addition of a vituperative epithet." 
Any negligence is gross in one who undertakes a duty and fails to 
perform it: Lord v. Midland Rd. Co., L. 11., 2 C. P. 339. The 
tendency of judicial opinion is adverse to any distinction between the 
two expressions. " Strictly speaking," says Bradley, J., in 
Railroad Co. v. Lockwood, 17 Wall. 382, " these expressions are 
indicative rather of the degree of care and diligence which is due 
from a party and which he fails to perform, than of the amount of 
inattention, carelessness or stupidity which he exhibits. If very 
little care is due from him, and he fails to bestow that little, it is 
called gross negligence. If very great care is due, and he fails to 
come up to the mark required, it is called slight negligence. And 
if ordinary care is due, such as a prudent man would exercise in 
his own affairs, failure to bestow that amount of care is called 
ordinary negligence. In each case the negligence, whatever epi- 
thet we give it, is failure to bestow the care and skill which the 
situation demands ; and hence, it is more strictly accurate perhaps, 
to call it simply "negligence:" 1 Sm. Lead. Cas. 453; Wilson v. 
Brett, supra ; Einton v. Dibbin, 2 Q. B. 661 ; Philadelphia Rd. 
Co. V. Derby, 14 How. 486 ; Steamboat iV. W. v. King, 16 Id. 
474. 

The instructions which the court gave to the jury were correct 
so far as they went. But it is contended that they did not go far 
enough, because they did not contain any instruction upon the evi- 
dence in the case, that the mistake in the message resulted from 
uncontrollable natural causes. 

It would certainly have been the proper thing to have covered 
that point by the instructions. But if the instructions given in 
the case were incomplete, because they did not present the law 



616 HART V. WESTERN UNION TELEGRAPH CO. 

appl icable to all the points for which both parties contended, it was 
the right and privilege of either party to ask for proper instructions 
upon any omitted point. This was not done, and the party who 
failed in that respect to exercise his right cannot now be heard to 
complain. It is well settled that a party cannot, in a court of 
error, avail himself of an omission in the charge of the court, where 
he made no request to the court on the subject : People v. Ah 
Yute, 53 Cal. 613 ; People v. Ah Wee, 48 Id. 237 ; People v. 
Collins, Id. 277 ; Express Co. v. Kuntze, 8 Wall. 342 ; Horler 
V. Carpenter, 27 L. I. C. P. 1. 

The last assignment of error is, that the court improperly re- 
fused to give the instructions asked by the defendant. 

The plaintiff made out a prima facie case. That case could not 
be overcome by any mere rules or regulations of the company. As 
already stated, the company could not, by its rules and regulations, 
absolve itself or its officers from the exercise of that great care 
and diligence which the law and the circumstances of the case 
demanded. 

One of the plainest of its obligations is to transmit and deliver 
the very message prescribed. " To follow copy, an imperative law 
of the printing office, is equally applicable to the telegraph office :" 
N. Y. # W. Tel. Co. V. Dryhurg, 35 Penn. St. 298. That 
could have been done without understanding the meaning of the 
words used in the message, and the sender was not bound to 
explain it. Although the words may have been a jargon to the 
officers of the company, the officers were bound, without regard to 
the meaning of the words, to transmit and deliver them as they 
were written, and, if that could have been done by repeating the 
message, the duty would seem to have been upon them to have had 
it repeated, in order to secure accuracy in its transmission and 
delivery. 

The Western Union v. Blanchard, 68 Ga. 309, was an action 
to recover damages for a mistake in a cipher dispatch caused by 
the fault of the operator, and it was insisted, by way of defence, 
that the company was not liable for the consequences of the mistake 
beyond the amount fixed by the agreement, between the sender 
and the company, which, in its terms, was similar to the agreement 
in this case. But the court said : " We can only say that any rule 
or regulation of the company which seeks to relieve it from per- 
forming its duty belonging to the employment, with integrity. 
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skill and diligence, contravenes public policy as well as the law, 
and under it the party at fault cannot seek refuge. If it become 
necessary for the company, in transmitting messages with integrity, 
skill and diligence, to secure accuracy to hare said messages 
repeated, then the law devolves upon it that duty to meet its 
requirements. We know of no law in this state that limits their 
tolls on messages ; this is under their own control. A message 
must be transmitted with integrity, skill and diligence, and the 
mode of attaining accuracy in such work they have at their com- 
mand — the compensation paid therefor the law does not seek to 
limit or restrict : 28 Ga. 543 ; 58 Id. 433 ; 34 Id. 215 ; 1 Daly 
Cases 288 ; 29 Md. 222 ; 27 Iowa 432 ; 60 Me. 530." 

The rule or regulation as to repeating a message is therefore not 
sanctioned by law ; and to say that telegraph companies shall only 
be liable for the amounts received for transmission, is practically to 
excuse them altogether. So, in Tyler v. W. U. Tel. Co., 60 111. 
421, the Supreme Court of Illinois said : " On the assumption 
that it is the duty of the company to transmit correctly the mes- 
sage for which they have received compensation, where, in law, 
arises any obligation on the part of the sender to repeat the mes- 
sage ? * * * And as the receiver of the message, it was not his 
duty to telegraph back to ascertain the correctness of the message. 
The company was bound to send the message correctly in the first 
instance. * * * We fail to perceive any consideration whatever on 
which to base the so-called contract, that the sender shall order the 
message repeated. The company have no right to demand of the 
sender an assurance for the faithfulness of their own conduct. 
Such a contract, forced as it is upon the sender, is not of any legal 
or binding force." 

Upon the subject of the liability of the company for a mistake in 
the transmission of an unrepeated message, there is, undoubtedly, 
a conflict of authorities ; but as we have already stated the rule 
deducible from all the cases is, that a mistake in the transmission 
of a message \s prima facie evidence of negligence, and the burden 
is on the company to show to the contrary ; and if it be found that 
the mistake was due to the negligence of the company or its ser- 
vants, the company is liable for all the loss occasioned by it, and the 
special contract between the company and the sender, for the trans- 
mission of the message, is no defence. But if it be found that the 
mistake was not due to the negligence of the company, the defend- 
VoL. XXXIII.— 78 
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ant is not liable beyond the terms of any valid contract between 
the company and the sender under which the message was trans- 
mitted. 

I think there is no error in the record, and the judgment and 
order appealed from should be affirmed. 

ThornIon, J., also dissented. 
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supreme court of arkansas.' 
supreme court of illinois.* 

supreme court of ohio.' 
supreme court op vermont.* 

Accord. 

Payment of Part — Agreement to Accept from Third Person. — An 
agreement by a creditor to accept a smaller sum in satisfaction of a debt, 
carried into execution by receipt of the money and execution of a formal 
and positive instrument of release, with all other acts essential to an 
absolute relinquishment of his right, is a valid and irrevocable act : 
Gordon y. Moore, 44 Ark. 

An agreement by a creditor to accept from a third person, in behalf 
of the debtor, money or a security for a smaller sum in satisfaction of 
the whole, is valid and binding and will discharge the debt : Id. 

Agent. See Mortgage. 

Amendment. 

Declaration — Damages — Increasing ad damnum after Verdict. — There 
is DO error in allowing an amendment of a declaration by increasing the 
ad damnum after verdict. Such an amendment relates to matter of 
form, rather than substance : Tomlinson v. Eamshaw, 112 111. 

Attachment. 

Undisclosed Principal. — Property purchased by an agent in his own 
name for an undisclosed principal, cannot be seized for the debt of tlie 
agent unless his creditor has been misled by appearances or the conduct 
of the parties into giving him credit upon a false basis : Reed v. Mcllroy, 
44 Ark. 

1 From B. D. Turner, Esq., Eeporter ; to appear in 44 Ark. Eep. 

* From Hon. N. L. Freeman, Eeporter ; to appear in U2 III. Eep. 

» From E. L. DeWitt, Esq., Eeporter ; the cases will probably appear in 42 or 
43 OHio St. Eep. 

* From Edwin L. Palmer, Esq., Reporter ; to appear in 57 Vt. Eep. 



